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I

The Intriguing Potential of
Postnuptial Contract Modifications
M Neil Browne * and Katherine S. Fister**
I. INTRODUCTION
We often talk about marriage as giving up of a part of oneself for the
interests of another. For most married couples, this gift is metaphorical,
signifying the lifestyle changes we make when we commit to matrimony.
But for some, such as Richard Batista, the marital gift is literal. Mr. Batista
donated one of his kidneys to Dawnell Batista, his then-wife, in an attempt
to save both his marriage and Mrs. Batista's life.' The surgery was a
success, but their marriage was not. 2 Four years after the kidney transplant,
Mrs. Batista filed for divorce. She was having an affair with her physical
therapist, Mr. Batista alleged, and she wanted to end their marriage.4 In
January of 2009, Mr. Batista sued to get his kidney back, or the $1.5
million he estimated it to be worth. This futile fight to retrieve the alien
kidney implanted in Mrs. Batista's back is only the latest chapter in the
Batistas' messy divorce proceedings, which have been going on for nearly

Distinguished Professor and Senior Scholar, Bowling Green State University.
** Honors Scholars Research Associate, Bowling Green State University.
1. See Sarah Netter, Medical Expert Says Surgeon's Request for Kidney Compensation
Is 'Soap Opera,' ABC NEWS (Jan. 8, 2009), http://abcnews.go.com/US/story?id=
6603460&page=1#.Tz7DD2DgKeU.
2. Id.
3. Tracy Quan, Who Gets Custody of the Kidney?, THE GUARDIAN (Jan. 15, 2009),
http://www.guardian.co.uk/commentisfree/cifamerica/2009/jan/15/richard-batista-divorcekidney.
4. Id.
5. Larry McShane, Long IslandDoctorRichard Batista to Estranged Wife: Give Me My
Kidney Back or $1.5M, N.Y. DAILY NEWS (Jan. 7, 2009), http://www.nydailynews.com
/new-york/long-island-doctor-richard-batista-estranged-wife-give-kidney-back- 1-5m-article1.421274. Mr. Batista did not win the suit. Mr. Batista's case was denied on public policy
grounds. See Bill Hutchinson, Judge Rejects Long Island DoctorDr. Richard Batista's Bid
to Charge Estranged Wife for Kidney, N.Y. DAILY NEWS (Feb. 26, 2009),
http://www.nydailynews.com/new-york/judge-rejects-long-island-doctor-dr-richard-batista"At its core, the defendant's
bid-charge-estranged-wife-kidney-article-i1.393669?print.
claim inappropriately equates human organs with commodities" Suffolk County Special
Referee Jeffrey Grob announced in his ruling. Id. In other words, the court is refusing to see
the kidney as a good analogous to something that is properly auctioned in the private sector
to the highest bidder.
*

HASTINGS WOMEN'S LAW JOURNAL

187

188

HASTINGS WOMEN'S LAW JOURNAL

[Vol. 23:2

five years now. 6 During that time, Mrs. Batista accused Mr. Batista of
having an affair of his own;7 Mr. Batista's attorney moved to have Mrs.
Batista incarcerated for not letting her husband see their children;8 Mrs.
Batista alleged that Mr. Batista exhibited "cruel and inhumane treatment"
toward her by attempting to rape her and leaving her "bruised and
bloodied" on several occasions; 9 and Mr. Batista filed a lawsuit against an
ex-fianc6e who came forward with her own abuse stories after reports of
the so-called "kidney divorce" gained national coverage.10
The ugliness of the Batistas' divorce is not unique. The infamous
McGreevey divorce involved allegations of "gay sex and three-way
romps."" Christy Brinkley, in her divorce from Peter Cook, announced
that Cook had spent "thousands on internet porn." 1 2 And many other notso-famous divorces have consisted of ugly child custody battles, alimony
disputes, revelations of torrid details of infidelities, and ruthless land-grabs
for a couple's once-cherished possessions. Rancorous suits and countersuits surrounding divorce can arise from the ashes of a union once marked
by the deepest form of love.
But perhaps this abrupt shift from love to hate is not surprising. In Mr.
Batista's own words, "[t]here's no deeper pain you can ever express than to
be betrayed by the person you devoted your life to."' 3 And when someone
has wounded you so deeply, it seems only natural that you would try to
devastate your attacker, to recoup your lost pride, and to exact revenge for
a badly crushed heart.
Given that divorce will often-if not always-arise from the deepest
kind of pain, both bitterness and brutality seem to be unavoidable
consequences of it. And while the law cannot eliminate such harrowing
consequences, perhaps it can mitigate them.
6. JoAnna Molloy, Dawnell Bastista, Wife at Center of Kidney Case Breakup Finally
Tells Her Dramatic Story to The News, N.Y. DAILY NEWS (Jan. 18, 2009),
http://www.nydailynews.com/new-york/dawnell-batista-wife-center-kidney-case-breakupfinally-tells-dramatic-story-news-article-1.423771.
7. JoAnna Molloy, Couple's Kids Are Real Victims in Kidney Case Mudslinging War,
N.Y. DAILY NEWS (Jan. 14, 2009), http://www.nydailynews.com/new-york/couple-kidsreal-victims-kidney-case-mudslinging-war-article-1.421273 [hereinafter Molloy, Couple's
Kids].
8. Id.
9. Oren Yaniv & Larry McShane, Long Island 'Kidney Divorce' Case Degenerates into
a Sideshow, N.Y. DAILY NEWS (Feb. 12, 2009), http://www.nydailynews.com/newyork/long-island-kidney-divorce-case-degenerates-sideshow-article- 1.393119.
10. JoAnna Molloy, Kidney Divorce DoctorRichardBatista Beat Me, Too, Ex Says, N.Y.
DAILY NEWS (Feb. 10, 2009), http://www.nydailynews.com/new-york/dawnell-batista-wifecenter-kidney-case-breakup-finally-tells-dramatic-story-news-article- 1.423771. According
to Pamela Rathborn-Ray's [the fiancde's] lawyer, "[s]he was badly beaten around the head
and he bashed her head into the floor. She was sent to [Lenox Hill] Hospital, and he was
arrested [in Manhattan]." Id.
11. Molloy, Couple'sKids, supra note 7.
12. Id.
13. McShane, supra note 5.
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This Article considers marital contracting to be the solution to
smoother divorces. Just as contracts are generally necessary for fairness
and dependability in agreements between parties, so too are contracts
necessary to preserve such features in marital bonds. And when there is
contractually enforced fairness and understanding in marriage bonds, the
ugly aspects of divorce may be attenuated, at least to some extent.
It has long been thought that the benefits of marital contracting can be
reaped only when the marital contract is drafted prior to the marriage, in
the form of a prenuptial contract. This Article, however, contends marriage
contracts drafted during the marriage, known as postnuptial contracts, can
be surprisingly effective in facilitating cleaner dissolutions and saving
marriages that are on the brink of collapse.
Postnuptial contracts-unlike prenuptial ones-are sometimes difficult
to enforce and, in some states, are not legally binding.14 So while
postnuptial contracts might be able to remedy the severity of divorce
haggling, those benefits are, at this stage, primarily speculative.
Nevertheless, the law in Australia provides a window to the benefits of
postnuptial agreements that have legal force. This Article argues that the
Australian model deserves careful attention as a model permitting us to
take advantage of the numerous rewards of postnuptial agreements.
Section II spells out the general need for contracts to enforce promises.
Section III explains how marital contracts can be used to help feuding
couples have cleaner divorces or to prevent divorce altogether. Section IV
explains why postnuptial contracts can be more beneficial than prenuptial
ones in meeting these goals, concluding that couples should resort to such
contracts to resolve significant marital disputes. Section V then explains
and analyzes the central problem with postnuptial contracts: it is difficult or
impossible to enforce them. Finally, Section VI looks at Australia as a
model for the type of standards the United States should adopt with regard
to postnuptial contracts.

II. CONTRACTS AS AN INCENTIVE TO PRESERVE
PROMISES
Promises are made and broken informally.15 A professor promises to
have term papers graded by a certain day. A mother promises to take her

14. See OHIO REv. CODE ANN. § 3103.06 (West 2011) ("[a] husband and wife cannot, by
any contract with each other, alter their legal relations, except that they may agree to an
immediate separation and make provisions for the support of either of them and their
children during the separation"); see also Atkins v. Atkins, 534 N.E.2d 760, 762 (Ind. Ct.
App. 1989) (stating in Indiana the court must approve the settlement agreements and a
settlement agreement that has not been approved by the dissolution court and incorporated
and merged into the decree has no legal efficacy).
15. The Restatement of Contracts defines promise, promisor and promisee as such: "(1)
A promise is a manifestation of intention to act or refrain from acting in a specified way, so
made as to justify a promisee in understanding that a commitment has been made. (2) The

190

HASTINGS WOMEN'S LAW JOURNAL

[Vol. 23:2

son to the zoo. A friend promises not to tell a secret. The breach of
promises results in anything from inconvenience to disappointment to
embarrassment. Yet nothing but faith in another person makes these
promises secure.
On faith alone, there is no penalty for broken promises, no matter how
inconvenient, disappointing, or embarrassing it is for the promisee. What
prevents a mother from choosing to stay at work in lieu of taking her son to
the zoo? What prevents a friend from telling a secret in response to
pressure from another friend or classmate? Things happen. Humans will
be human. Should that become a problem of the promisee, who is invested
in the agreement? By taking the "informality" out of a promise, contracts
ensure that a promise is kept by creating a set of enforceable penalties that
protect the promisee from a promisor's breach.16 Contracts allow parties to
rest assured that the terms of their agreement will be met, or that some
comparable penalty will be enforced if the terms are not met. When these
assurances are in place, the breach of a promise in which a promise is
invested is not as inconvenient, disappointing, embarrassing, or generally
detrimental. What has been risked by the agreement is not completely lost.
Thus, parties feel more secure in the agreements they make with one
another, and with the risks they take in depending on one another to uphold
promises.
Security is important in business transactions as well as day-to-day
ventures, relationships, and choices. A desire to trust and, thus, to feel
secure, is a basic human desire, rooting from infancy.' 7 We need to rest
assured that we will be fed when we are hungry, have our diapers changed
when we need them changed, and be held when we cry. We need to trust
our mothers and fathers to do those things for us in our helpless infantile
state.' 8 If we have a loving parent or set of parents who fills those needs
19
for us, we feel secure in our personal safety and in the world around us.

person manifesting the intention is the promisor. (3) The person to whom the manifestation
is addressed is the promisee." RESTATEMENT (SECOND) OF CONTRACTS ch. 1, § 2 (1979).
This Article will use the Restatement's terminology throughout.
16. See Anthony T. Kronman, Contract Law and the State of Nature, 1 J. L. EcoN. &
ORG. 5 (1985); see also RESTATEMENT (SECOND) OF CONTRACTS ch. 1, § 1 (1979) (stating
"[a] contract is a promise or a set of promises for the breach of which the law gives a
remedy, or the performance of which the law in some way recognizes as a duty.").
17. See Erik Erikson, Eight Stages of Man, CHILDHOOD & SOCIETY 75 (1977). According
to Erikson, an infant's first internal conflict in life is that of Trust vs. Mistrust. Id. at 219.
18. Id. Erikson writes that "the infant's first social achievement, then, is his willingness
to let the mother out of sight without undue anxiety or rage, because she has become an
inner certainty as well as an outer predictability. Such consistency, continuity, and
sameness of experience provide a rudimentary sense of ego identity which depends, I think,
on the recognition that there is an inner population of remembered and anticipated
sensations and images which are firmly correlated with the outer population of familiar and
predictable things and people." Id. at 219-21.
19. Id.
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If a child's parents are neglectful or abusive, however, the child cannot
trust them, and may resort to aggression or anti-social behavior.2 0
Lashing out at others or retreating from them completely is the abused
child's means of responding to a hostile environment. 21 If a girl cannot
trust her best friend to keep her secrets, she discontinues revealing them to
her. Jealous boyfriends prevent their girlfriends from talking to other men.
Wary merchants put signs in their stores warning shoppers that "If you
break it, you buy it." Rather than simply trusting a friend, girlfriend, or
customer to do the things we hope they will do, we take personal measures
to ensure our own feelings of security, which may only lead to further
distrust and conflict.
Yet we employ these self-protection strategies every day. The key to
this concept is self-protection. This is a cyclical process in which we, as
self-interested creatures, battle against others' self-interested need for
security.22 As Thomas Hobbes wrote in Leviathan, "[t]he condition of
mere nature,

.. .

is a condition of war of every man against every

man .... He that performeth first, has no assurance the other will perform
after; because the bond of words are too weak to bridle men's ambition,
avarice, anger, and other passions." 23
But, Hobbes goes on to write, "[i]f there be a common power set over
them both, with right and force sufficient to compel performance, [the
covenant between them] is not void." 24 A contract provides this very
"common power." It is the ultimate means by which two or more parties,
by intervention of a "common power," can protect themselves as well as
feel secure in their agreement with a potentially untrustworthy party.
The security that contracts establish is essential to the effective and
efficient functioning of individuals, as well as society as a whole. 2 5
20. See Natalie Weder et al., MAOA Genotype, Maltreatment, andAggressive Behavior:
The Changing Impact of Genotype at Varying Levels of Trauma, 65 Bio. PSYCHOL. 417
(2009) (studying the relationship between children with aggressive behavior and their
maltreatment at a young age); see also Jane V. Appleton & Nicky Stanley, Childhood
Outcomes, 18 CHILD ABUSE REv. 1 (2009) (explaining the body of evidence illustrating the
adverse consequences for children of how a failure to address their needs effectively is
linked to poor outcomes later in terms of their behavioral, emotional, and social
development).
21. See Jeffrey J. Haugaard, Recognizing and Treating Uncommon Behavioral and
Emotional Disorders in Children and Adolescents Who Have Been Severely Maltreated:
DissociativeDisorders,9 CHILD MALTREATMENT 146 (2004).

22. See generally Constantine Sedikides et al., Self-enhancement and Self-protection
Motivation: From the Laboratory to an Evolutionary Context, 2 J. OF CULTURAL & EVOL.
PSYCHOL. 61 (2004) (suggesting that the self-protection motivations serve crucial mental

health functions and that these functions are apparent across different cultures).
23. THOMAS HOBBES, LEVIATHAN 105 (Oxford Univ. Press 1909) (1651).

24. Id
25. See Anthony Klapwijk & Paul A.M. Van Lange, Promoting Cooperationand Trust in
"Noisy" Situations: The Power of Generosity, 96 J. PERSONALITY & Soc. PSYCHOL. 83
(2009) (concluding that individuals operate more efficiently when they feel more secure).
According to the researchers, this sense of security and trust is increased when those with
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Security promotes safety, assurance in the self and future outcomes, and
confidence.26 Our most salient example of the benefits of contracts is in
market exchanges. Businesses, whose goals are self-interested by nature (to
make money, expand the company, and engage in competition), 7 benefit
from contracts, which impose a "common power" over two self-interested
parties to provide penalties if a party's promises are not kept.
Returning to the example of a mother who does not trust her son,
consider two alternatives: (1) Mother and Son reach an agreement in which
Son agrees to complete his homework beforehand and adhere to a twelve
o'clock curfew in exchange for Mother's permission to go out, or (2)
Mother refuses to allow Son to go out due to her distrust and Son responds
to Mother's excessive control with rebellion, followed by Mother's further
exertion of control and Son's further rebellion. The first of the two
solutions is efficient and reasonable, allowing for positive future outcomes
and greater assurance for both parties to continue their personal affairs.
Legally enforceable agreements set a "common power" over men that
tempers human nature and promotes security and confidence.
III. CONTRACTS AND THE MARITAL BOND
In a recent survey regarding marital contracts, twenty-five percent of
respondents reported that marriage contracts were just for rich people.28
Nearly twenty percent reported believing that true love obviates the need
for a marital contract, and fifteen percent said that a marital contract

whom individuals are working are more generous than the individuals themselves. Id. at 85.
The researchers assert that "if both adhere to tit for tat, then neither the self nor the partner
can effectively pull each other into the direction of enhanced cooperation because neither
tends to behave more cooperatively than the partner did in the previous interaction . . . [w]e
assume that generosity is one of the key mechanisms in building trust, in that it entails
giving more than the other has given." Id The study found that the development of
cooperation levels depended on excessive generosity on the part of the other, which led
individuals to trust more in the other (believing the other to have "benign intentions") and to
operate more efficiently. Id. at 93. The study also found that "strategies that deviate from
tit for tat in a self-regarding manner-by acting less cooperatively than the partner-elicit
very low levels of cooperation-and fairly rapidly so." Id at 101.
26. See Margaret F. Brinig & Steven M. Crafton, Marriage and Opportunism, 23 J.
LEGAL STUD. 869, 869 (1994) ("In [a] ... contract, even if the agreement allows either party
to terminate the relationship at will, the parties can still expect their investments to be
protected and their dealings to be governed by the laws of contract through the usual
damage remedies in case of breach. Otherwise, no one would enter into such agreements or
make such investments, for who would choose a deal with unenforceable terms?").
27. See, e.g., Milton Friedman, The Social Responsibility of Businesses is to Increase Its
Profits, N.Y. TiMEs (Sept. 13, 1970), available at http://www.colorado.edu/studentgroups/
libertarians/issues/friedman-soc-resp-business.html (arguing that in a free-enterprise system,
a corporate executive has the responsibility to make as much money as possible while conforming to the basic rules of society).
28. Jerome H. Poliacoff, What Does Love Have to Do with It?, 33 FAM. ADVOC. 12, 13
(2011) (citing an online study by Lawyers.com).
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"dooms a marriage to failure from the start."2 9 Perhaps most surprisingly,
only twenty-eight percent of respondents thought that a martial contract
made financial sense for those getting married.30 Why all this opposition to
marital contracts?
The opposition to marital contracting is long-standing. Beginning in
1800, husband and wife were prohibited from making legally binding
agreements with each other, because (1) a married woman could not make
a contract with anyone, including her husband, unless it regarded her
exclusive property, and (2) the husband and wife were viewed as one after
marriage, and there can be no contract with only one party.3' In addition,
many believed that marital contracts, "introduce the disturbing influence of
bargain and sale into the marriage relation, and induce a separation rather
than a unity of interests." 3 2 Thus, even if a couple agreed to a pre- or
postnuptial contract, it would not historically have been upheld in any
court.33
The nature of marriage and marriage contracts raises some significant
issues in contracting between married persons. If the "agreement" of a
marriage contract is to remain married and build a convergent life together,
the contract protects the individuals involved in this agreement when it is
broken (i.e., when the marriage ends).34 A marriage contract has three
purposes: (1) To protect the assets of individuals in the event of a divorce,

29. Poliacoff, supra note 28.
30. Id.
31. Ronald B. Standler, Prenuptial and PostnuptialContract Law in the U.S.A 1, 3-4,
www.rbs2.com/dcontract.pdf (last updated Sept. 12, 2009).
32. Id. at 4, citing Bendler v. Bendler, 69 A.2d 302, 305 (N.J. 1949). The author of this
particular article goes on to write that "[t]o avoid these archaic, anachronistic, and
nonsensical rules, a husband and wife need to sign a contract before they are married, which
is a so-called prenuptial contract." Standler, supra note 31, at 6.
33. See Ian Smith, The Law and Economics of MarriageContracts, 17 J.EcON. SURVEYS
201, 206 (2003). "The anti-contractarian view argues that to treat marriage as a commercial
contract in which the state enforces the agreements of the marital partners is to devalue an
institution whose essence is love, intimacy, commitment and trust rather than trade and
exchange of commodities . . . Brinig (2000), for example, argues that marriages are
covenantal relationships and not akin to business deals to be freely contracted." Id at 206.
The framing of this discussion is determinative. Those who are skeptical of pre- or
postnuptial contracts are understandably hesitant to see marriage as a commercial exchange.
It is not, and should not be so conceived. No one is arguing for a marriage market complete
with demand and supply curves. However, even if we see marriage as essentially a shared
promise, there is unfortunate disingenuousness at work when someone argues that these
promises are often ripped apart by the frailty of human desire and behavior. When the
promises fade, a dynamic law should have policies in place that preclude the social chaos
that can result from the separation of that which was emotionally tight.
34. Id. at 205 ("In principle, marriage contracts could be written on the conduct of the
marriage, the grounds for divorce, and the financial settlement on dissolution, whether
terminated by divorce or death.").
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(2) to decide how assets will be distributed in event of the death of a party,
35
and (3) to define the obligations of both parties in the marriage.
With these purposes in mind, consider the context in which parties
entering into a contract perceive a need for a contract. A contract is
presented when individuals seek self-protection and wish to rest assured
that the opposing parties cannot break their promises without penalty,
threatening that which is risked by the individuals entering into the
agreement. 6 People enter into such agreements out of necessity due to an
inherent anxiety and need for security in their affairs.3 7 Contracts and other
enforceable agreements would not have been created, bringing a "common
power" over two or more parties, if it had not been necessary to do so.
But just as any contract can provide security, a marital contract,
whether pre- or postnuptial, can have the same effect over a married couple
whose "agreement" is to remain married and build a convergent life
together.38 This antagonism toward mixing marriage with business seems
consistent with other norms and laws we have against mixing personal
relationships with professional ones. For instance, it is the policy of most
companies that employees should not date,39 especially if one employee is
subordinate to the other. 4 0 When employees do date, the careers of the
couple may be compromised, the efficiency of the business may decline

35. Elaine M. Butcher, Relationship Dissolution Planning,Part 1: Nuptial Agreements,
FL. BAR J. 43, 43-48 (2006). Section 3 of the Uniform Premarital Agreement Act also sets
forth that which is subject to contract as follows: a) Parties to a premarital agreement may
contract with respect to: "(1) the rights and obligations of each of the parties in any of the
property of either or both of them whenever and wherever acquired or located; (2) the right
to buy, sell, use, transfer, exchange, abandon, lease, consume, expend, assign, create a
security interest in, mortgage, encumber, dispose of, or otherwise manage and control
property; (3) the disposition of property upon separation, marital dissolution, death, or the
occurrence or nonoccurrence of any other event; (4) the modification or elimination of
spousal support; (5) the making of a will, trust, or other arrangement to carry out the
provisions of the agreement; (6) the ownership rights in and disposition of the death benefit
from a life insurance policy; (7) the choice of law governing the construction of the
agreement; and (8) any other matter, including their personal rights and obligations, not in
violation of public policy or a statute imposing a criminal penalty." UNIF. PREMARITAL
AGREEMENT ACT § 3 (Nat'1 Conference of Comm'rs on Unif. State Laws 2001).
36. Kronman, supra note 16, at 6. In Hobbes's account of the state of nature, we are all
seen as fighting a "war of every man against every man," as a condition of radical
insecurity. HOBBES, supra note 23, at 86.
37. Kronman, supranote 16, at 6.
3 8. Id.
39. See Lynn D. Lieber, Workplace Romance Can End Badly for Employers and
Employees, 35 EMPL. REL. TODAY 111, 111-16 (2008).
40. See Theresa J. Brown & Elizabeth Rice Allgeier, Managers' Perceptions of
Workplace Romances: An Interview Study, 10 J. Bus. & PSYCHOL. 169 (1995). "Responses
to these items indicated that managers were most likely to recommend intervention when
the relationship occurred between unequal organizational status participants, and it was
negatively affecting the work group." Id. at 169.
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due to unnecessary distractions, and sexual harassment in the workplace
may increase.41
Another concern regarding business relationships that are too personal
is that workplace conflicts may be taken more personally among close
friends or romantic partners than among disinterested associates,
potentially resulting in serious conflicts and workplace anxiety. Likewise,
personal quarrels among employees that arise outside of the office are
likely to interfere with business tasks, hampering productivity and causing
a hostile working environment. 42
By analogy, when someone with whom one expects to spend the rest of
one's life asks one to sign an agreement that prepares for the end of that
commitment, it raises suspicions regarding why the spouse feels that a
contract is necessary.4 3 It suggests to the suspicious not only that the
expectation for divorce is high but that the initiating spouse is
untrustworthy and self-protective.44 In fact, in some cases, marriages end
very shortly after a marital contract is signed. 4 5 And the longer the
bargaining continues, the greater adversity spouses tend to feel toward each
other, perhaps losing hope in the future of the relationship.4 6
Some enforceability issues arise in marital contracting as well. As
stated above, another purpose of martial contracting is to define the
obligations of both parties in marriage, a breach of which would then be
grounds for dissolution. Illustrative obligations can include expectations as
trivial as who will wash the dishes, but can also include living
arrangements and religious practices. While, in theory, these terms can be
41. See Renee M. Schwartz & Linda M. Storm, Romance at the Workplace: The Issues,
the Law, and Some Suggestions, 9 J. INDIVIDUAL EMP. RTS. 139 (2000).
42. See also Terry Morehead Dworkin, It's My Life - Leave Me Alone: Off the Job
Employee Associational Private Rights, 35 AM. Bus. L.J. 1, 48 (1997) (discussing
companies' regulation of employees' personal lives and "off the job" activities, as well as
discrimination of employees because of "off the job" activities). The author provides an
example of a couple of Wal-Mart employees who were fired for having an extramarital
affair with one another that violated Wal-Mart's "strongly held belief in and support of the
family unit." Id. at 48. Conversely, Dworkin provides an interesting discussion of Keeney
v. Heath, a case in which a female prison guard wished to marry an inmate in another
prison, and was given a choice of foregoing the relationship or her job. Id. at 61. The court
speculated that their relationship may have lead to unlawful communication, and favoritism,
or caused other male inmates to "romance" their female guards. Id. at 62. The article
illustrates the assertion that it is important to keep personal and work life as separate as
possible. Id. at 94-96. Employers should not interfere with employees' personal life, and
employees' personal life should not interfere with the workings of the business. Id.
43. See Smith, supra note 33, at 212. Despite the deliberate gender ambiguity, the author
notes that "[i]n practice, and somewhat paradoxically, it is wives in traditional marriages
that empirically are less likely to write a marriage contract even though they apparently have
the most to gain from doing so."
44. Id at 219.
45. See Casto v. Casto, 508 So.2d 330, 332 (Fla. 1987), in which the marriage ended a
year after a postnuptial agreement was signed.
46. See Sean Hannon Williams, PostnuptialAgreements, 2007 Wis. L. REV. 827, 827
(2007).
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included in marital contracts, courts may hesitate to enforce these terms
because verifying breaches in day-to-day marital behavior as dictated in the
agreement is virtually impossible.
Furthermore, if contracts build security between two parties rooted in a
need to trust, and marriage is a relationship that is heavily built upon trust,
what is to be said about a relationship that relies upon trust where it must
be enforced, rather than intrinsic? The field of psychology has determined
through various studies of what it terms "overjustification" that those
things that we are required to do or receive a reward for doing are no longer
intrinsically enjoyable; they are enjoyable for the reward. 4 7 Likewise, the
things we are punished for doing are not things we intrinsically hesitate to
do; rather, we hesitate to do them because we are punished for doing
them.48 Some psychologists have found that enforcing trustworthiness with
contracts takes away from individuals' intrinsic trustworthiness. 49
Although the effects of divorce vary greatly for both adults and
children, the stress resulting from a rupture in a marriage has the potential
for serious consequences.50 It is estimated that about fifty percent of
marriages today end in divorce.s1 Though people are aware of the
frequency of divorce in the United States, they marry with optimistic
expectations of their own marriage5 2 and view marital contracting as
pessimistic toward the success of the marriage.53 But the marriage begins

47. See generally M. Lepper et. al., Undermining Children's Intrinsic Interest with
Extrinsic Reward: A Test of the "Overjustification Hypothesis," 28 J. OF PERSONALITY &
Soc. PSYCHOL. 129 (1973) (explaining how those students who told they would be rewarded
for playing with certain toys and then received the award were less likely to play with the
toys on their own in the future than those who were not rewarded for playing with the toys).
48. Id.
49. Brent Simpson & Kimmo Eriksson, The Dynamics of Contracts and Generalized
Trustworthiness, 21 RATIONALITY & Soc'Y 59, 59-80 (2009). This study argues that,
considering classic psychological studies on the overjustification effect, a contract enforcing
trustworthiness leads to a decrease in intrinsic motivation to be trustworthy when
individuals are not bound by contract. However, regarding the article's original findings
about human trustworthiness, intrinsic trustworthiness is not enough to make agreements
binding. The self-interested needs of individuals become more important than upholding
agreements. Thus, the article maintains that contracts are necessary to set a "common
power" over men that enforces trustworthiness for the efficient functioning of affairs.
50. See generally Paul R. Amato, The Consequences ofDivorcefor Adults and Children,
62 J. MARRIAGE. & FAM. 1296, 1296-97 (2000).

51. See Patricia Wen, Sealing a Contract After Marriage, BOSTON GLOBE (Dec. 19,
2005), http://www.boston.com/yourlife/relationships/articles/2005/12/19/sealing_a contract_
afterthe marriage/.
52. Lynn A. Baker & Robert E. Emery, When Every Relationship is Above Average:
Perceptionsand Expectations of Divorce at the Time of Marriage, 17 LAW & HUM. BEHAV.
439, 443 (1993).
53. Tamar Lewin, Among Nuptial Agreements, Post- Has Now Joined Pre-, N.Y. TIMES
(July 7, 2001), http://www.nytimes.com/2001/07/07/us/among-nuptial-agreements-post-hasnow-joined-pre.html?srcpm. The author writes that "[n]ot so long ago, prenuptial
agreements raised eyebrows. What hope was there for a marriage, the thinking went, if even
before the wedding the couple were specifying who gets what in case of divorce?"
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with a contract, which no one will deny. 54 Though it may seem improper to
link the intimacy of the marriage relationship with a business transaction,5 5
marriage began as a business transaction.56 In its beginnings, males
negotiated dowries with the fathers of their brides." Today, with the
introduction of no-fault divorce allowable in many states, marriage remains
in many ways a business transaction, in which people engage in
"opportunistic behavior;" that is to say, they engage in behavior that would
otherwise be unacceptable in marriage, such as spousal abuse, adultery, or
marrying for economic benefits and leaving when one no longer "needs" a
spouse.5 8 People require security in their day-to-day ventures and business
transactions, and are generally hesitant to enter into unenforceable
agreements. 59 Why should marriage be any different?
In treating the agreement of marriage differently from any other
agreement, assuming that love and mutual trust should not be tainted by
business transactions, we may be contributing to its decline. The
prevalence of "opportunistic behavior" indicates that human nature
interferes in the marital bond just as it interferes in other promises.60
People have and will always sexually desire other partners, make mistakes,
tell lies, and argue. Physical beauty in both spouses will deteriorate;
passionate love will fade. Yet it is no less important for marital
commitments to endure.
Marriage is an institution worth protecting by contract, perhaps more
so than any other promise or agreement is worth protecting by contract. It

54. Brinig & Crafton, supra note 26, at 873. The words of the marriage vows spell out
the nature of a contract. That contract commences with a promise by both parties to
acknowledge the other as a "wedded spouse, to have and to hold, for richer or poorer, in
sickness and in health, for better or for worse, from this day forward, as long as life shall
last."
55. Id. at 870.
56. See generally RICHARD GRASSBY, KINSHIP AND CAPITALISM: MARRIAGE, FAMILY, AND
BUSINESS IN THE ENGLISH SPEAKING WORLD

1580-1720 (2001).

57. Id. at 43, 70-71.
58. ALLEN M. PARKMAN, GOOD INTENTIONS GONE AwRY: NO-FAULT DIVORCE AND THE
AMERICAN FAMILY 179 (2000).

59. Brinig & Crafton, supra note 26, at 871.
60. Tara Parker Pope, Love, Sex, and the ChangingLandscape ofInfidelity, N.Y. TIMES
(Oct. 28, 2008), http://www.nytimes.com/2008/10/28/health/28well.html. According to the
article, the most consistent data shows that "in any given year, about 10 percent of married
people-12 percent of men and 7 percent of women-say they have had sex outside their
marriage." More detailed analysis shows even greater increases in infidelity, and even
greater increases in new marriages: "About 20 percent of men and 15 percent of women
under 35 say they have ever been unfaithful, up from about 15 and 12 percent respectively."
Id.; see also Melissa J. Erwin et al., Reports of Intimate Partner Violence Made Against
Police Officers, 20 J. FAM. VIOLENCE 13, 13 (2005). There are an estimated 1.5 million
incidents of intimate partner violence per year, and that this estimate "cuts across racial and
socioeconomic boundaries." Id. All of these articles and statistics demonstrate that human

nature manifests itself even in a bond supposedly built on mutual trust. Therefore, this
Article asserts that a contract is as necessary in a marriage agreement as it is in any other

agreement.
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is the institution in which our families are shaped and our children are
raised. In Europe, more and more couples are choosing cohabitation or
non-statutory marriage;61 in the United States, we continue to place a great
deal of value on the institution of marriage, 62 and the fact that fifty percent
of marriages end in divorce has troubling implications for the future of our
society. Couples are rejecting or delaying marriage; the median age of first
marriage is the highest in U.S. history.63 In fact, similar (though not yet
comparable) to the European trend, couples are increasingly less likely to
be married, favoring unmarried unions.6 4
The change from married to cohabitating unions can have serious
effects on children, who will grow up to reshape our society based on what
they have learned from their guardians.65 Two-fifths of all children spend
time in a cohabitating union, either from being born into one 66 or moving
into one after a divorce.67 Greater instability in cohabitating unions means
that children are more likely to experience family instability. 6 8
Consequently, a rise in single-parent households also has detrimental
effects on children who are raised in such a household, and are therefore
more likely to "experience poverty, do less well in school, to enter into
sexual activity earlier and have premarital births, to cohabit, and to marry
early and experience the disruption of their own marriages.
Furthermore, children from divorced homes have been found to suffer from
psychological and social difficulties, and to experience high levels of
anxiety in forming lasting attachments.70 When such individuals will
compose our society, it is possible that the institution of marriage will
Just as human nature requires a "common power" to
further depreciate.
enforce promises, human nature requires, and is perhaps evolving to further
require, a "common power" that enforces enduring marital commitments.
61. Patrick Festy, On the New Context of Marriage in Western Europe, 6 POPULATION &
DEV. REv. 311, 313 (1980).
62. Allan M. Parkman, The ContractualAlternative to Marriage,32 N. Ky. L. REv. 125,
125 (2005). The author writes that "[t]he divorce rate has increased dramatically since
World War II. Still, successfully establishing a long-term relationship continues to be
extremely important to people. When polled, people indicate that having a successful
marriage is one of their most important goals." Id. at 125-26.
63. Id.
64. Judith Treas & Esther de Ruijter, Earnings and Expenditures on HouseholdServices
in Married and CohabitatingUnions, 70 J. MARRIAGE & FAM. 796, 796 (2008).
65. Larry Bumpass & Hsien-Hun Lu, Trends in Cohabitation and Implications for
Children'sFamily Contexts in the United States, 54 POPULATION STUD. 29, 29 (2000).
66. Id. "Being born into one" is the case of thirty-nine percent of children, since
"unmarried childbearing has increased dramatically as a consequence of the greater number
of years spent unmarried." Id.
67. Id.
68. Id. at 30.
69. Id. at 29.
70. Judith S. Wallerstein, The Long Term Effects of Divorce on Children: A Review, 30 J.
AM. ACAD. CHILD & ADOLESCENT PSYCHIATRY 349, 349-60 (1991).

71. Bumpass & Lu, supra note 65, at 29.
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Therefore, a "common power" over two parties that quells human nature is
equally necessary in a marriage agreement as in a business agreement. 7 2
Marital contracts . arguably preserve and improve the quality of
marriages by helping a couple anticipate and address points of contention
within the relationship. The most commonly cited reason why marriages
fail is money. Because decisions about money are essential to married
life, spouses tend to consider the entire relationship a failure when
disagreements over finances arise,74 leading to a decrease in marital
satisfaction and stability.75
Couples can avoid the ill effects of different financial expectations,
however, by negotiating about finances before or during their marriage.
This way, when financial disputes do arise, the couple can refer back to the
agreement to determine what they will do, rather than fight for days, weeks,
or even years about such things.
While it is certainly true that couples could form agreements about
their mutual financial expectations without the aid of the courts, contracts
that are not legally binding may be more easily broken because there are no
harmful consequences of failing to fulfill one's contractual obligations
(besides spousal anger). Furthermore, when partners agree to sign a legally
binding contract, they agree that in certain circumstances, they will be
legally bound to do X. If they do not do X, then they may have to explain
why they did not do X to a judge. Once a spouse realizes that the excuses
he or she has for not doing X will not satisfy a judge, the spouse will more
likely accept his or her fate faster, thereby ending the dispute sooner,
allowing both parties to move on.
A final reason why marital contracts are important for sustaining at
least some marriages is that a marital contract, like any other contract,
gives individuals the right to order their own affairs.76 It allows spouses to

72. Gipson J. Wells, A Critical Look at Personal Marriage Contracts, 25 FAM.
33, 33 (1976). This article notes that "in recent years ... (as of 1972) ...
several innovative ideas have emerged . . . whose purpose has been to alter and hopefully
improve the conditions of marriage" and that contracting "to serve as a foundation for [a
married couple's] relationship probably emerged from two sources, the divorce reform
movement and the women's equality movement. It is felt that inequities created by the
typical divorce decree . . . perhaps could be dealt with by anticipating and settling the
possible points of disagreement prior to marriage." Id.
73. See John Dakin & Richard Wampler, Money Doesn't Buy Happiness, But It Helps:
Marital Satisfaction, Psychological Distress, and Demographic Differences Between Lowand Middle-Income Clinic Couples, 36 AM. J. FAM. THERAPY 300, 300 (2008) (writing that
"Disagreements over finances rank among the top reasons contributing to divorce."). See
also Tara Siegel Bernard, The Key to Wedded Bliss? Money Matters, N.Y. TIMES (Sept. 10,
2008), http://www.nytimes.com/2008/09/10/business/businessspecial3/1OWED. html?ref=tarasiegelbernard.
74. Id
75. Id.
76. See ROBERT A. HILLMAN, PRINCIPLES OF CONTRACT LAW 2 (2004).
COORDINATOR
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define their rights and obligations to each other" and gives them the means
to privately order the terms of their separation in the event of divorce rather
than leaving it in the hands of their state's divorce laws. Because no couple
is the same, a contract fits the personal needs and particular family vision
of a give couple better than standard divorce proceedings.7 8 Contracts,
thus, increase autonomy both within and after the marriage, providing
compensation for marriage-specific sacrifices and encouraging long-term
commitment and promoting feelings of security.79
In sum, while marital contracts may intermingle personal affairs with
business ones and may decrease spousal trustworthiness, the benefits
marital contracts provide may, in some cases, outweigh the costs. Marital
contracts give spouses greater security in their marriage, anticipate and
address points of contention within the marriage, and increase the
autonomy of both parties. And while nonlegally binding agreements may
provide some of the same benefits, the fact that contracts are enforced by
the law increases the chances that the parties will take the contracts
seriously enough to uphold them and, in some cases, may lead to a faster
resolution of marital quarrels.8 0
IV. COMPARISON OF PRE- VS. POSTNUPTIAL CONTRACTS
While marital contracts help to preserve and protect marriages, there is
some question as to whether postnuptial contracts have the same benefits as
prenuptial ones. This Article proposes that, in some cases, postnuptial
contracts can be more helpful to saving marriages than are their prenuptial
counterparts.
A premarital contract provides the standard benefits of any contract to
the couple,8 1 and if the spouses are residents of a state in which premarital

77. See Williams, supra note 46, at 828.
78. See James Allan Aycock, Contractingout of the Culture Wars: How the Law Should
Enforce and Communities of Faith Should Encourage More Enduring Marital
Commitments, 30 HARV. J.L. & PUB. POL'Y 231, 231-81 (2006). The author writes that "the
law should enable people to make choices that further their particular vision of the family,
without imposing that vision upon the whole of society." Id. at 232. This argument can
support the personalized quality of a marriage in which the terms of the promise are laid out
by the parties through open consultation.
79. See Parkman, supra note 62, at 130. Long-term commitments on which the parties
can rely entail both sacrifices for the benefit of the relationship, as well as important
psychological gains.
80. Prior to Tiger Woods' divorce, there was some discussion about whether or not a
postnuptial agreement could save his marriage to Elin Woods. Will Tiger Woods' Wife
Benefit from a Post-Nuptial Agreement?, Bus. WIRE (Dec. 7, 2009), available at http://
www.businesswire.com/news/home/20091207006176/en/CORRECTING-REPLACINGTiger-Woods'-Wife-Benefits-Post-Nuptial.
81. UNIF. PREMARITAL AGREEMENT ACT § 2, comment (Nat'l Conference of Comm'rs on
Unif State Laws 2001). "The primary importance of this rule has been to provide a degree
of mutuality of benefits to support the enforceability of a premarital agreement." The
Uniform Premarital Agreement Act defines the premarital agreement as "an agreement
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contracts are typically enforced, signing a prenuptial agreement allows the
couple to anticipate potential areas of disagreement and to solve them prior
to the marriage.8 2
But to what extent can future marital disagreements be predicted?
Couples have unrealistic expectations of their own marriage's success in its
When a prenuptial
early stages despite the prevalence of divorce.
agreement is proposed, the receiving spouse is likely to assume that the
proposing spouse anticipates divorce, is untrustworthy, and is selfprotective.84 However, because a postnuptial contract is signed after the
marriage ceremony, the couple may approach the contract more
realistically. The couple has experienced married life and its challenges.
The spouses presumably know each other and their relationship better.
There is no need to speculate about potential areas of disagreement; the
couple has already experienced the issues on which they will frequently
disagree. 86 To some extent the parties now know each other better such
that they know the issues that need to be resolved to establish harmony.
It is as difficult to predict points of disagreement as it is to predict what
life will bring. While a young engaged woman may believe that she will
want to continue working when children are born, she may not foresee the
guilt she may experience in leaving her children with a babysitter every
day. Thus, she may decide to make a marriage-specific investment8 7 and
leave work to raise her children, a sacrifice that will affect her long-term

between prospective spouses made in contemplation of marriage and to be effective upon
marriage." Id. at §1(1).
82. See Wells, supra note 72.
83. See Baker & Emery, supra note 52 at 439. The study surveyed law students and
marriage license applicants about their knowledge of divorce statutes, knowledge of the
demographics of divorce, and expectations for their own marriages. Both groups had
relatively accurate perceptions of the likelihood and the effects of divorce in the larger
population. However, they harbored idealistic expectations about the longevity and
successes of their own marriages and the consequences should they personally be divorced.
84. Heather Mahar, Why Are There So Few PrenuptialAgreements? 436 HARVARD LAW
SCHOOL JOHN M. OLN CENTER FOR LAW, ECONOMICS AND BUSINEss DISCUSSION PAPER
SERIES 11 (2003), available at http://lsr.nellco.org/Harvard_olin/436. One study suggests

that sixty-two percent of respondents polled about prenuptial agreements believed that
requesting a prenuptial agreement indicates uncertainty about the success of the marriage.
Id. at 14.
85. This experiential factor is, of course, more likely when the postnuptial contract is
signed several years after the marriage ceremony, and the couple has had the opportunity to
experience married life. This factor would be entirely absent in a situation such as is
documented in Tibbs v. Anderson, 580 So.2d 1337 (Ala. 1991), where a postnuptial contract
was signed only two hours after the marriage ceremony.
86. See Williams, supra note 46, at 828 (stating that "unlike fiances, spouses have
weathered the reality of marriage. They do not need to engage in speculative forecasting, but
can create contracts that confront the problems that they are currently facing.").
87. This Article will refer to a "marriage-specific investment" as an investment that is
less valuable or no longer valuable if the marriage ends.
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earning capacity. A postnuptial contract protects her from suffering from
this decision if the marriage ends.89
Like this hypothetical woman, an individual's wants and expectations
of life change over time. College students change their majors over and
over again. 90 A man who objects to marriage at age twenty may want to
marry at twenty-five. A wife who was content upon engagement to do all
of the cooking and cleaning may discover after five years that she would
prefer her husband's assistance. With maturity and experience, we come to
change our opinions, self-perceptions, goals, and desires.91
When
marriages are meant to last a lifetime, it is unrealistic to expect that fianc6s
will want the same things, or even will be the same people, as the married
persons they will become thirty years later. Drafting and redrafting
postnuptial contracts 9 2 is a more realistic way to work with individuals and
conditions in the marriage than is a prenuptial agreement.
Postnuptial contracts are also beneficial in that they allow a couple to
better prepare for life's unexpected twists and turns. A spouse may earn an
inheritance, decide to change careers, be diagnosed with cancer, or become
pregnant with sextuplets. 9 3 Many such agreements contain mutual
promises to waive elective shares or to not challenge a will in some other
fashion. 94 Where a premarital contract can only speculate, a postnuptial
contract can reassess.
To drive home the benefits of postnuptial contracts, consider the
following case. Michael Wayne Bratton was a medical student, married to
Cynthia Lee Bratton, who was supporting him while he finished medical
school, and had agreed to forego her career as a dentist to stay home and
raise a family, at his request. 95 Apprehensive that he would leave her once
he no longer needed her to support him and his family, Mrs. Bratton asked
88. See Smith, supra note 33, at 212 (commenting on the "positive relationship between
earning capacity and uninterrupted work experience").
89. Id. (stating that "[t]he attraction of marital contracts is they can be employed to
provide financial protection for long-term marital-specific investments and optimal
specialization within marriage.").
90. Galye B. Ronan, College Freshmen Face Major Dilemma, MSNBC.coM (Nov. 29,
2005),
http://www.msnbc.msn.com/id/10154383/ns/business-personal_finance/t/collegefreshmen-face-major-dilemma/.
91. See generally Jack Bauer & Dan McAdams, Growth Goals, Maturity, and WellBeing, 40 DEV. PSYCHOL. 114 (2004).
92. See Williams, supra note 46, at 836 (stating that "even if spouses successfully
negotiate an agreement before their wedding, they may modify this agreement during their
marriage." For example, in Sheshunoff v. Sheshunoff, 12 S.W.3d 686, 688 (Tex. 2005), the
couple modified their agreement nineteen years into their marriage, and then modified the
resulting agreement again twenty-one years into their marriage.).
93. The popular "reality television" show John and Kate Plus 8 follows the life of a
couple who gave birth to sextuplets. As a result, the wife left her job as a nurse to be a fulltime mother, a decision she may not have made under different circumstances. See
generallyJohn andKate Plus 8 (TLC Television Broadcast Apr. 10, 2007).
94. Williams, supra note 46, at 833-34.
95. Bratton v. Bratton, 136 S.W. 3d 595, 597-98 (Tenn. 2004).
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her husband to sign a postnuptial agreement that would give her "one-half
of his property and future earnings" in the event that he did divorce her.96
She was so apprehensive about the possibility that he would leave her that
she actually threatened to leave him if he refused to sign the agreement.97
The postnuptial agreement between the Brattons gave Mrs. Bratton the
assurance she needed that in sacrificing her professional life for her
husband, she was not being taken advantage of. 9 8
Eliminating apprehension and uncertainty with a contract has given
couples greater security in remaining married. An anonymous couple
featured in The Boston Globe in 2005 testified that delineating their
financial and family obligations to each other in a postnuptial contract
actually saved their marriage when it was "on the brink of collapse." 99
Both husband and wife reported feeling more secure in their marriage after
postnuptial negotiations, and they took the contract to be a symbol of their
commitment to each other, showing that the success of the marriage was a
high priority.' 00
In addition, postnuptial agreements may be particularly beneficial to
farmers and those who own small businesses. A farmer's land or a small
business is often passed down from generation to generation; losing it in a
division of marital goods is often unbearable.' 0 To protect themselves,
farmers and small business owners may draft postnuptial agreements
stipulating that their land or business be separate from the marital assets to
be divided in the event of a divorce or separation.' 0 2 While it is true that
such provisos may be contained within prenuptial agreements, couples may
be hesitant to form such agreements because they are swept up in the
passion and excitement that comes along with a new marriage. As Paul
McCartney said when defending his decision to forgo a prenuptial
agreement with his now ex-wife Heather Mills, asking for a prenuptial

96. Bratton, 136 S.W. 3d at 598.
97. Id. See also Pacelli v. Pacelli, 725 A.2d 56 (N.J. Super. Ct. App. Div. 1999) (where a
similar threat was made, and ultimately ruled that, in agreement with the Ohio opinion about
postnuptial contracting, there is a level of duress involved when signing any kind of marital
contract).
98. See Bratton, 136 S.W. 3d at 598. Dr. Bratton handwrote the letter of July 1983,
promising not to leave her and promising that if he did, she would get one-half of his
property and future earnings, so she had the financial security she desired. Id
99. See Wen, supra note 51.
100. Id.
101. Daniel J. Weigel & Randy R. Weigel, Family Satisfaction in Two-Generational Farm
Families: The Role ofStress and Resources, 39 FAM. RELATIONS 449, 449 (1990).
102. Jill Elaine Hasday, Intimacy and Economic Exchange, 119 HARV. L. REv. 491, 505
(2005) (discussing how husbands and wives have wide-ranging authority to contract about
how to distribute their property, including real property such as farms, during the marriage
and at divorce. Prenuptial and postnuptial agreements about property distribution can
obviously be a tremendous source of conflict, both when negotiated and when enforced.).
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agreement was "unromantic."'o3 After the romance in a marriage is gone or
faltering, however, such concerns seem less important.
Some criticize postnuptial contracts by arguing that the agreements
unfairly favor men, who are more likely than women to contribute more
financial resources to the relationship.104 Opponents fear that because
marital contracts are more likely to be dictated by the person with the most
assets (e.g., usually the male), men will create marital contracts that favor
themselves on the whole.' 05
However, there is little evidence to suggest that women are inherently
less likely to dictate the terms of marital contracts than men.o Often,
women must resort to litigation to enforce separation agreements made by a
court,' 0 7 and that litigation is costly and time consuming.'0 o Marital
contracts can be extremely useful for preventing the need for litigation and
in protecting prior agreements.
In conclusion, because of the benefits of postnuptial contractsaddressing specific points of contention, allowing a couple to reassess their
agreements after the circumstances of the relationship have changed, and
103. Now McCartney is set to pay his second wife, Heather Mills, 24 million pounds. See
Jaya Narain, Pre-nuptialDeals May Soon Be Legally Binding in Britain, DAILY MAIL (June
12, 2008), www.dailymail.co.uk/femaillarticle-1025644/couples-pre-nuptial-agreementslegally-binding.html. Neither pre- nor postnuptial agreements are legally binding in Britain.
Id.
104. See Reg Graycar, Law Reform by Frozen Chook: Family Law Reform for the New
Millenium?, 24 MELB. U.L. REv. 737, 737 (2000).
105. Id. "In relation to contact enforcement, the dominant story underpinning the claimed
need for tighter enforcement is the implacably hostile mother-caregiver who for no reason
chooses to deny the father his rightful contact with his child (she's the one who also
fabricates allegations of domestic violence or abuse for strategic purposes). Yet this woman
has been clearly shown by the research to be a mythical creature. . . . Our findings were that
in the current climate of declining legal aid, women are being forced to make ill-advised
agreements that prove unworkable and, not surprisingly, many of these break down. Instead
of trying to make a more realistic arrangement, the contact parent is frequently bringing
enforcement proceedings, well over half of which are considered by the Court to be
unfounded. And, as for the private agreements, there is no evidence of any widespread
community support for the enforceability of prenuptial agreements." Id.
106. Black v Black 2006 Fam LR 972 (Austl.). The nature of this court case suggests that
women can and do use postnuptial contracts to enforce agreements favorable to themselves.
The case is about a woman that sought to enforce a postnuptial agreement that would
provide her with ownership of half the house she and her husband purchased in the course of
their marriage.
107. See Mubarak v. Mubarik, [2007] EWCA 879 (Eng.) for a notorious English family
law case focusing on the enforceability of a marriage settlement within the United Kingdom.
In this case, the wife brought suit against the husband for failing to provide payments from a
trust fund that were ordered by a previous court ruling. The husband sought to avoid the
decision of the previous court, arguing that the court had overstepped its bounds in rewriting
the agreement the husband had made with the wife concerning the trust's ownership. The
England and Wales High Court found the husband's defense invalid and ordered the
immediate payment to the wife of the owed funds, but did not order that the shareholders of
the trust fund were responsible for paying the woman in the husband's stead.
108. Id at 272-73 (costs to both sides in the course of litigation amounted to a total in
excess of four million pounds).
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increasing the security of a failing marriage-postnuptial contracts can
better preserve some marriages than prenuptial ones can. And though some
worry that postnuptial contracts are unfairly sexist, such worries seem to
have little merit. There is, however, one very important quality that
prenuptial contracts have that postnuptial ones do not: enforceability.
V. ENFORCEABILITY OF POSTNUPTIAL CONTRACTS
Prenuptial contracts are usually' 09 enforceable due to the Uniform
Premarital Agreement Act (UPAA), developed in 1983 by the National
Conference of Commissioners on Uniform State Laws.no The UPAA
creates a set of uniform premarital contracting policies "approved and
recommended for enactment in all states" to regulate a premarital
contract's formalities,'
acceptable content, time of effectiveness,
amenability,1 12 enforcement, and standards of unenforceability."' Because
the UPAA has gained such wide acceptance, with twenty-seven states
having ratified it, much of the guesswork has been taken out of what
portions of a prenuptial contract can and will be enforced.
There is, however, no such act for the enforcement of postnuptial
agreements. In fact, some states remain rather antagonistic toward their
enforcement.1 14 For example, Ohio bans all postnuptial agreements.' 15 In
its rationale for this ban, the statute banning the practice states, "married
persons are embroiled in a highly delicate relationship of trust and
interdependence ... A contract entered during marriage is likely not to be
entered at arms' length. There are often present very serious, though subtle,
forms of duress, which influence any agreement between spouses. These
factors are rarely discernable by a court and are most commonly not

109. Some problems do arise with the enforcement of prenuptial contracts in that they can
specify mutual expectations with regard to diurnal living (such as who will wash the dishes),
and such breaches are nearly impossible to verify. See Mary Anne Case, Enforcing Bargains
in an Ongoing Marriage, 35 WASH. U. J. L. & POL'Y 225, 237-38 (2011). Also, in other
countries, such as England and Wales, prenuptial contracts are not legally binding.
However, discussion continues over whether they should be. See Samantha Downes, When
the Law Us Do Part . . . Have A Prenup, THE GUARDIAN (June 20, 2008),
http://www.guardian.co.uk/money/2008/jun/2 1/divorce.familyfinance?INTCMP=SRCH.
110. See Elizabeth Barker Brandt, The Uniform Premarital Agreements Act and the
Reality of PremaritalAgreements in Idaho, 33 IDAHO L. REV. 539, 544 n.26 (1997) (noting
that the UJPAA was promulgated in 1983).
111. UNIF. PREMARITAL AGREEMENT ACT, supra note 81 (asserting that the contract must
be in writing and that the marriage itself is consideration for a premarital agreement).
112. Id at § 5 (stating that "[a]fter marriage, a premarital agreement may be amended or
revoked only by a written agreement signed by the parties. The amended agreement or the
revocation is enforceable without consideration.").
113. Id. at§ 7.
114. See, e.g., OHIO REV. CODE ANN. § 3103.06 (West 2011).
115. Id. ("A husband and wife cannot, by any contract with each other, alter their legal
relations, except that they may agree to an immediate separation and make provisions for
the support of either of them and their children during the separation.").
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witnessed by a disinterested third party."I 16 So because the relationship
between spouses can never be completely free of duress given the intimate
relation between spouses, postnuptial contracts are not legally binding.
The Tennessee courts agree with Ohio, holding that a contract formed
between husband and wife may not be enforceable because for the contract
It is, however, not clear that
to be valid, there must be consideration."
postnuptial contracts meet this burden.1 8 Furthermore, the Tennessee
courts maintain that because the relationship between spouses is
"confidential," postnuptial contracts are liable to be unfair and inequitable
in ways that other contracts are not.119
Similarly, Connecticut courts determine whether an agreement between
spouses is fair and equitable before enforcing it. 120 New Jersey courts
recently ruled that for a postnuptial agreement to be enforced, the
agreement may not be substantially more unfair at the time of enforcement
than at the time of the signing.121
In addition to holding postnuptial contracts to this stringent "fairness"
requirement, some states uphold postnuptial contracts only under very
specific conditions. For example, a New York state court declared a
postnuptial agreement to be invalid because it was not acknowledged by a
clerk of court, as is required by New York Domestic Relations Law section
236(B)(3), even though both parties admitted to signing the contract
willingly, without any accusations of fraud or duress.12 2
Thus, because enforcement of postnuptial contracts varies so greatly
from state to state, what is enforceable in one state may not necessarily be

116. See Williams, supra note 46, at 843. See also, Bratton v. Bratton, 136 S.W. 3d 595
(Tenn. 2004), for a similar attitude towards marital contracting.
117. See Bratton, 136 S.W.3d at 595.
118. Id. at 600 ("with a postnuptial agreement, the marriage itself cannot act as sufficient
consideration because past consideration cannot support a current promise.").
119. Id. at 601 ("because of the confidential relationship which exists between husband
and wife, postnuptial agreements are likewise subjected to close scrutiny by the courts to
ensure that they are fair and equitable, and therefore require a signing time and enforcement
time fairness review.").
120. CoNN. GEN. STAT. § 46b-66 (West 2011) ("In any case under this chapter where the
parties have submitted to the court an agreement concerning the custody, care, education,
visitation, maintenance or support of any of their children or concerning alimony or the
disposition of property, the court shall inquire into the financial resources and actual needs
of the spouses and their respective fitness to have physical custody of or rights of visitation
with any minor child, in order to determine whether the agreement of the spouses is fair and
equitable under all the circumstances. If the court finds the agreement fair and equitable, it
shall become part of the court file, and if the agreement is in writing, it shall be incorporated
by reference into the order or decree of the court.").
121. See Pacelli v. Pacelli, 725 A.2d 56, 62-63 (N.J. Super. Ct. App. Div. 1999) (finding
an agreement unenforceable because it was substantially more unfair at the time of
enforcement).
122. Matisoff v. Dobi, 681 N.E.2d 376, 377-78 (N.Y. 1997).
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enforceable in another. 12 3 Uncertainty over enforceability may discourage
couples from entering into postnuptial agreements, resulting in the
complicated and strife-torn divorce proceedings that postnuptual contracts
are intended to prevent.124
Thus, this Article asserts that while postnuptial agreements may
provide a solution to rising divorce rates, states' autonomy regarding
enforcement of such contracts hinders their effectiveness. While a state's
autonomy to establish its own policies is invaluable, developing a more
uniform policy with regard to the enforceability of postnuptial agreements
would make them more accessible to couples, helping to save some
marriages from divorce or from the devastation that arrives in its aftermath.
But there is a problem as to how one would go about developing such a
uniform policy with regard to postnuptial agreements. Should postnuptial
agreements be treated the same as prenuptial contracts? Should there be a
greater insistence on equality in postnuptial contracts than in other sorts of
contracts? How can postnuptial agreements be free from duress? In the
next Section, this Article examines Australia as a model for how
postnuptial contracts can be enforced, and in doing so, will answer these
questions.
VI. THE AUSTRALIAN EXPERIENCE WITH POSTNUPTIAL
CONTRACTS
Australia provides one especially compelling example for how uniform
principles for enforcing postnuptial contracts might be encouraged
nationally. Almost forty years ago, Australia initiated the Family Law Act
of 1975 (FLA), seeking to establish a national court and code for divorce
procedures, though territories were allowed to opt out of the court if they
chose (only Western Australia decided to do so).125 Similar to the United

123. Brewsaugh v. Brewsaugh, 491 N.E.2d 748, 751 (1985). This case concerns a
postnuptial agreement made in new Mexico. Id. The agreement dictated that each would
have no rights or interest in the estate of the other upon their death. Id. at 750. The
decedent was a long-time resident of Ohio, but vacationed regularly in New Mexico. Id. at
751. He sold his real estate and liquor business in Ohio shortly before he married the
spouse. They lived in her home in Ohio and spent winters in New Mexico. Id. The
decedent filed his income tax returns as an Ohio resident and maintained an Ohio driver's
license. Id. The court granted judgment to the spouse holding that she was entitled to
exercise her rights as a surviving spouse and to elect to take against the will of the decedent.
Id. at 752. Given that the domicile of both the decedent and the spouse was Ohio the
postnuptial agreement created in New Mexico was invalid, unenforceable, and in violation
of Ohio Rev. Code Ann. § 3103.06. Id. at 752.
124. Smith, supra note 33, at 217. The author asserts that, "[u]ncertainty over
enforceability may discourage marriage, or reduce the effort in negotiating and writing an
agreement, or itself induce the very litigation that the contract is designed to prevent." The
author applies this assertion to both prenuptial and postnuptial contracts. Id.
125. See Alastair Nicholson, Setting the Scene: Australian Family Law & the Family
Court - A Perspective From the Bench, FAM. CT. REv., 279, 280 (2002) (stating the notion
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States, Australia is a federalist system, where states have significant rights
and powers that are separate from those of the central government.
In late 2000, Australia passed an amendment to the FLA, establishing
pre- and postnuptial contracts as legally binding in all territories. 12 6 So
rather than start with the presumption that a couple's marital assets should
be divided fifty-fifty, Australia's national courts begin with the
presumption that such assets should be divided according to the couple's
marital contract, even when that marital contract was formed during or
after their marriage. 12 7 Furthermore, the legislation is not restricted to
married couples. De facto couples, such as same sex unions, may also
enjoy such perquisites.128
There are, however, some restrictions as to how such contracts may be
drafted and what they may contain. The amended FLA (as of 2009)
requires that both parties seek out legal advice and that they have a
complying certificate signed by the legal practitioner to that effect.12 9 Also,

that Section 41 of the Family Law Act "allowed states to establish their own State Family
Courts funded by the federal government" and "[o]nly Western Australia chose to do so.").
126. Family Law Act 1975, §§ 90B-D, H (Austl.). Sections 90B-D of the Family Law Act
2000 amendments allow for legally binding financial agreements between married (or de
facto married) couples to be created before and during a marriage's existence as well as
after a marriage has broken down. The marriage can "break down" either by divorce or by
the death of one of the spouses. For example, if one spouse dies, his or her assets may be
divided amongst whomever he or she designates in his or her will as being bequeathed to
those holdings.
127. See Lucinda Schmidt, New Laws to Resolve Splitting Headaches,THE AGE, Aug. 15,
1994, at 21 (discussing a new law that would allow marital contracts to override the fiftyfifty starting point for a court to divide assets).
128. See generally Honourable Justice Garry Watts, De Facto Property Under the Family
Law Act (Dec. 19, 2008), available at http://www.familycourt.gov.au/wps/wcm/connect/
FCOA/home/about/publications/Papers/Papers+and+Reports/FCOADeFacto_property.
129. See Binding Financial Agreements: Pre-Nuptial Agreements, Post-Nuptial
Agreements,

Co-Habitations

Agreements,

FATHERS

4

EQUALITY

AUSTRALIA,

http://www.fathers4equality-australia.org/equalparenting/fathers4equality.nsf/pages/bfa.
The site offers a checklist for ensuring that one's postnuptial contract is legally binding:
1. Agreement signed by both parties
2. The agreement contains a statement that each party obtained independent
advice from a legal practitioner as to the following matters:
* the effect of the agreement on the rights of that party
* whether it was an advantage or disadvantage of that party to make
the agreement
* whether or not it was prudent for that party to make the agreement
* whether the provisions of the agreement were fair and reasonable
in the circumstances
3. An annexure (attachment) to the agreement contains a certificate signed
by the legal practitioner stating that such advice on the above matters was
provided
4. [T]he agreement has not been terminated or set aside by a court of law
5. Upon signing, the original agreement is given to one of the parties and a
copy is given to the other.
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the parties must fully disclose all significant assets and liabilities. 3 o If a
party is engaged in unconscionable conduct in the drafting of the contract,
such as having the other party sign the contract on one's wedding day,
when that party would be under considerable duress to sign it, the contract
is unenforceable.'31 In addition, if circumstances have arisen such that it
would be impractical for the mutual obligations laid out in the contract to
be carried out, then all or part of the contract may be void. 132 Furthermore,
if the court finds that one spouse cannot support him or herself on the
money he or she would receive were the postnuptial contract to be
enforced, the court reserves the right to alter the distribution of marital

goods.133
Australian law also allows a court to disregard a financial agreement in
cases of fraud; 134 reckless disregard;13 5 if the agreement is found void,
voidable, or unenforceable;1 36 where a material change in circumstances
occurs;13 7 or for unconscionable conduct.'3 These provisions appear to
tackle the problems commonly associated with merging contract law with

In addition, the pre- or postnuptial contract can be declared void by a court if one of the
following conditions have been met:
*
the agreement was obtained by fraud (e.g., non-disclosure of a
material matter); or
*
the agreement is void, voidable or unenforceable (e.g., the binding
requirements were not fulfilled); or circumstances have arisen
since the agreement was made that make it impracticable for the
agreement or part of the agreement to be carried out; or
*
since the agreement was made, a material change in circumstances
that relate to the care, welfare and development of a child of the
marriage has occurred. As a result of the change, the child, one
who has caring responsibility for the child (parent, person with
residence order or specific issues order in relation to care, welfare
and development) or a party to the agreement will suffer hardship
if the court does not set the agreement aside; or
*
a party to the agreement engaged in unconscionable conduct in the
process of developing the financial agreement (e.g., signing the
agreement on wedding day).
Id.
130. Binding Financial Agreements, supra note 129.
13 1. Id.
132. Id.
133. Id. (If a financial agreement contains a "no maintenance provision" the court's power
to make a maintenance order is limited, provided that the court is, "satisfied that when the
agreement was made, the circumstances were such that, taking into account the terms and
effect of the agreement, the party would have been unable to support himself or herself
without an income tested pension, allowance or benefit."); see also, Smith, supra note 33, at
216 ("In Australian law, for example, the court has the power to set an agreement aside if a
material change in circumstances has occurred, particularly relating to the birth of a child,
that leads to hardship if the agreement is enforced.").
134. Family Law Act 1975 (Cth) s 90K(1)(a) (Austl.).
135. Id. at s 90K(l)(ab)(iii).
136. Id. at s 90K(1)(b).
137. Id. at s 90K(l)(d).
138. Id. at s 90K(1)(e).
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family life. Lack of assent, lack of consideration, and unconscionable
conduct are all valid reasons for divorce courts to set a marital contract
aside. While Australian law does not address the problem of duress
explicitly, the freedom of the court to decide a marital agreement's validity
allows the court to discard contracts made under situations where one party
did not intend to enter into contract.13 9 If a marital contract is set aside, the
court is free to deliver a "just and equitable" solution in determining a fair
settlement. 140
While no
Overall, the FLA appears to have been a success.
1
comprehensive surveys have been conducted,14 Fehlberg and Smythlegal,
professionals in Australia, found "enquiries [regarding marital contracts] in
most cases increasing from in the range of two or three per year to four to
six per year" after pre- and postnuptial contracts became legally binding.14 2
Where some firms used to draft one or two marital contracts a year, now
they are drafting one a month.14 3 While there may not be any more marital
contracts than in prior years,'" especially considering that they have been
known to cost anywhere between $1,000 and $5,000 dollars,145 people are
139. See Mary Keyes & Kylie Burns, Contract and the Family: Whither Intention, 26
MELB. U. L. REV. 577, 594 (2002) for a critical assessment of the views of supporters of the
2000 amendment to the Family Law Act of 1975.
140. See Frank Bates, Commentary: The Context of the Economic Consequences of
Divorce in Australia:A Brief Comment on Ingleby, 31 Hous. L. REv. 643, 644-45, (1994).
The author writes of one case in particular where the wife earned seventy percent of the net
property because she was a homemaker and the husband was a partner with a large Sydney
law firm. Because the husband could financially recover in a very short time, and the wife
would be unable to earn at the level of the husband, the court weighted the property heavily
in favor of the wife.
141. Actually, theknot.com surveyed engaged Australian women and found that fourteen
percent signed prenups. However, the survey was hardly comprehensive. See Alex
McClintock, Prudent Prenups Have More Strings Attached, SYDNEY MORNING HERALD,
Jan. 10, 2010, at 14.
142. Belinda Fehlberg & Bruce Smyth, Binding PrenuptialAgreements in Australia: The
First Year, 16 INT'L J. L., POL., & FAM. 127, 134-35 (2002).
143. Tim Dick, Clause 27(a) I Do, Except..., SYDNEY MORNING HERALD (May 3, 2008),
http://www.smh.com.au/news/national/clause-27a-i-do-except- 133/2008/05/02/
1209235155794.html?page=fullpage#contentSwap2. At first, few people used postnuptial
agreements. However, in 2005, according to Les Stubbs, head of family law at Turner
Freeman, many more couples began experimenting with this new instrument. Another
Sydney firm reported a four-fold increase. "'They are slowly becoming more prevalent,'
Stubbs says." This initial evidence suggests that similar findings are true of postnuptial
agreements, even if they are still less popular than their prenuptial counterparts.
144. Belinda Fehlberg & Bruce Smyth, Binding Pre-MaritalAgreements - Will They
Help?, 53 FAM. MATTERS 55, 55 (1999). The only (known) study done regarding marital
contracts was done in 1997, years before marital contacts were made legally binding, and
the survey only inquired about prenuptial contracts, not postnuptial ones. The survey was
conducted by the Australian Divorce Transitions Project and found that only two percent of
respondents had prenuptial agreements. Ruth Weston & Bruce Smyth, The Role of the
Australian Institute of Family Law Reform (July 2001), available at http://www.aifs.
gov.aulinstitute/pubs/papers/weston4.html.
145. Allison A. Marston, Planningfor Love: The Politics of PrenuptialAgreements, 49
STAN. L. REv. 887, 893 (1997).
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becoming more and more interested in them, a fact seeming to suggest that
marital contracts are meeting a public need; people want to secure their
assets.
If Australian law is to be instructive to American policy, the United
States should apply two main lessons. First, the United States should adopt
a national standard for the adjudication of postnuptial contracts. If it were
more likely that the contracts formed during the marriage would be legally
binding, then couples would be more apt to enter into such contracts,
thereby reaping the benefits to be gained from them.
Second, the regulations for postnuptial contracts can be easily modeled
off of those for prenuptial contracts. As in the case of Australian law, preand postnuptial contracts can be lumped together legally as one type of
contract without much difficulty. Indeed, there is little evidence or logic
for the claim that postnuptial agreements are subject to more duress than
are prenuptial contracts.14 6 For a young groom or bride who wants
desperately to be married to the person of his or her dreams, his or her
desperation can lead to that person being taken advantage of. Furthermore,
if fianc6s are living together when they draft a prenuptial agreement, that
situation is no less fraught with possible coercion than would be the case
where a married couple drafts a postnuptial agreement. 147 As this Article
has demonstrated, postnuptial contracts can fill an important gap in family
law. Postnuptial contracts can address specific points of contention within
marriages, can allow a couple to reassess their agreements after their
relationship and the circumstances of that relationship have changed, and
can increase the security of a flailing marriage. Furthermore, postnuptial

146. See generally 5 SAMUEL WILLISTON & RICHARD A. LORD, A TREATISE ON THE LAW OF
§ 11:8 (4th ed. 1993) (explaining that prenuptial agreements are just like any
other standard contract, and the validity of a prenuptial agreement is dependent upon its
valid procurement, which requires it's having been executed voluntarily, with knowledge of
its content and legal effect, under circumstances free duress).
147. See, e.g., Holler v. Holler, 612 S.E.2d 469 (S.C. Ct. App. 2005) (concluding the
coercion of a prenuptial agreement made while a man was supporting his future wife leading
up to the marriage to be the product of duress). In this case, the wife came to the United
States from the Ukraine without money and relied upon husband to provide support and her
needs while she was in the United States before they married. Id. at 471. The court found
the premarital agreement was invalid and unenforceable as result of being signed under
coercion and duress because the Ukrainian wife did not understand the contents of the
agreement and he told his future wife to sign the agreement if she wanted to be married
prior to expiration of her visa. Id. If the wife was not able to marry, then she would be
forced to return to Ukraine, and because she was pregnant with the man's child, she sought
to insure his continued support and to remain in United States. Id. Regardless of whether a
future husband and wife are living together during the period leading up to the marriage, the
risk of coercion and duress still exists. One such example of duress in a prenuptial
agreement can exist when the agreement is sprung upon one partner just days before the
marriage is set to take place. In re Estate of Hollett, 834 A.2d 348, 348 (N.H. 2003). The
court found the prenuptial agreement in this case was product of duress, considering
multiple factors, including the wife's lack of knowledge of existence of agreement less than
forty-eight hours before the wedding. Id. at 354.
CONTRACTS
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contracts give couples greater autonomy in how their marriages will be
dissolved-if that possibility should occur-as well as greater autonomy in
deciding what a marriage means to them.

